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Letter to a Deputy Ethics Oficial
dated July 17, 1998

This is in response to your letter of July 6, 1998, which
requested clarification fromthe Ofice of Governnent Ethics (OGE)
regarding the term “participate” as used in the Standards of
Et hi cal Conduct for Enpl oyees of the Executive Branch (Standards of
Conduct) at 5 C.F. R 88 2635.402(c), 2635.502(a), and 2635. 604(a).
The issue concerns whether all participation by an enployee is
prohibited in matters descri bed by those sections (absent a waiver
or authorization), or whether only personal and substanti al
participation is prohibited, consistent with 18 U . S.C. § 208(a).

Your letter notes that resolution of these questions is
necessary in connection wth guidance which you plan to issue for
[ your] Departnent concerning privatization matters. Further, your
| etter suggests that [an OGE attorney] recently advi sed a nenber of
your staff that “participate” was intended to be nodified by the
phrase “personal and substantial” in each of the above-cited
sections of the regulation. [The OCGE attorney's] clear
recol l ection, however, as well as his notes of that conversation
and contenporaneous comments to ne, indicate that only 5 CF. R
8§ 2635. 604 was di scussed, not section 2635.402 or section 2635. 502.

SUBPART F - - SEEKI NG OTHER EMPLOYMENT

In its present form section 2635.604(a) of the Standards of
Conduct regul ation requires that, absent a wai ver or authorizati on,
an enpl oyee shall not participate in a particular matter that wl|
have a direct and predictable effect on the financial interests of
a prospective enpl oyer with whomhe i s seeking enpl oynent. As [the
OGE attorney] indicated, OGE anticipates publishing a proposed
amendatory regul ation to codify our interpretation and intent that
the restrictions in this section and throughout subpart F on
seeki ng ot her enploynent apply only to an enpl oyee’s personal and
substantial participation.

Section 2635.604(a), as well as subpart F generally,
i npl enments portions of 18 U.S. C. § 208(a) and Executive O der 12674
jointly, as noted in section 2635.601. The crimnal statute

restricts enployees’ personal and substantial participation in
particular matters wherein a person or organi zation with whomthey
are negotiating for prospective enploynent has a financial
interest, while sections 101(h) and 101(j) of the Executive order
direct enployees to act inpartially in official matters and not to
engage in seeking or negotiating for outside enploynment that



conflicts wwth their official duties and responsibilities. Because
t hese provisions of the statute and Executive order are so closely
rel ated, they were conbined for inplenmentation at subpart F, with
a requirenment generally for disqualification fromparticipationin
certain matters when an enpl oyee is “seeking other enploynent,” a
phrase t hat enconpasses both negoti ati ng and ot her specified | esser
cont act s.

It appears that the process of conbining these provisions had
the unintended effect of omtting the nodifying phrase “personal
and substantial” to qualify the term “participation.” This is
evident fromthe overview of subpart F at section 2635.601, where
the crimnal statute itself is referred to inconpletely as
requiring disqualificationfrom®“participation.” As questions from
ethics officials have arisen concerning this apparent discrepancy,
OGE has advised that the requirenents of 18 U S.C. §8 208 control,
and t he proposed regul atory anendnments whi ch we plan to publish are
designed to clarify subpart F accordingly, to reflect that only
personal and substantial participation is restricted thereby.

SUBPART D - - CONFLI CTI NG FI NANCI AL | NTERESTS

Concerni ng subpart D of the Standards of Conduct regul ation on
conflicting financial interests, and 5 CF. R § 2635.402(c) in
particular, we believe it is already evident that only personal and
substantial participation is restricted thereunder, by reason of
references to 18 US C 8§ 208(a) as the sole underpinning.
Section 2635.402(c) requires disqualificationfromparticipatingin
particular matters i n which t he enpl oyee or persons whose interests
are inputed to him have a financial interest, if the particular
matter will have a direct and predictable effect on those
i nterests. Read in the entirety of section 2635.402, this
provi si on unanbiguously limts its disqualification requirenent to
an enpl oyee’ s personal and substantial participation.

The basi c statutory prohi bition IS restated in
section 2635.402(a), which specifically references 18 U S C
8§ 208(a) and its language on participating personally and
substantially. Section 2635.402(b) defines the terns used therein,
i ncl udi ng t he phrase “per sonal and substantial .”
Sections 2635.402(d) and 2635.402(e), both of which are referenced
in section 2635.402(c), discuss waivers and divestitures, the
absence of which would otherw se require disqualification because
of 18 U.S.C. 8 208(a). In this context, it is quite clear that the
di squalification requirenent of section 2635.402(c) applies only to
personal and substantial participation by an enpl oyee.

SUBPART E -- | MPARTIALI TY I N PERFORM NG OFFI Cl AL DuTl ES



In contrast, 5 CF. R 8§ 2635.502(a) and subpart E of the
St andards of Conduct regulation on inpartiality were designed to
transcend 18 U S.C. 8 208. As indicated in the preanble to the
proposed rule at 56 Fed. Reg. 33785 (July 23, 1991), subpart E
inpl ements the ethical principles of Executive Oder 12674 that
enpl oyees shall act inpartially and not give preferential
treatment, that they shall not use public office for private gain,
and that they shall endeavor to avoid even an appearance of
violating these ethical principles. It is possible that, in
certain factual circunstances to which this subpart applies, any
participation, whether or not personal and substantial, could
create such an appearance of inpropriety.

Enpl oyees are adnoni shed by section 2635.502(a) that they
shoul d not “participate” in a particular matter invol ving specific
parties when they or their agency has determned that the
ci rcunst ances woul d cause a reasonabl e person wi th know edge of the
relevant facts to question their inpartiality in the mtter.
Whet her this nmeans that an enpl oyee should avoid any participation
or only that which is personal and substantial wi |l depend on each
situation and the degree to which it is determned that a
reasonable person with know edge of the facts would question
inpartiality. Wiile we believe that the appearance concern wl|
nmost commonly arise where an enpl oyee partici pates personally and
substantially, the purpose and text of subpart E clearly establish
that it may apply to any participation.

CoNCLUSI ON
| hope that the advice herein clarifies OGE s intent with
respect to the use of the term “participate” in these three
sections of the Standards of Conduct regul ation.
Si ncerely,

Marilyn L. dynn
General Counse



